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FINES, PENALTIES AND INFRINGEMENT NOTICES ENFORCEMENT AMENDMENT BILL 2019 

Second Reading 

Resumed from 10 June. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [12.24 pm]: I continue 
my remarks from yesterday, when I indicated that I am the lead speaker for the Liberal opposition. In the time that 
was available, I addressed a number of issues by way of preliminary matters, one being the manner in which the 
government filibustered its own bill in the Assembly, which many campaigners now claim is urgent and expect it 
to be third read today. They are in for a disappointment. The other matter that I raised questioned the ultimate 
objective of the bill and how its success is to be measured. The point of the criminal justice system is ultimately 
to ensure, and to aim for, community safety. Those who breach the laws of our society are charged, brought before 
a court and, if convicted, they are given some punishment. A sanction or some restriction is placed on them that 
will lead to remediating their behaviour into the future. Fines are among the sentencing options available to the 
courts. Fines need to be paid or some other measure adopted to the same effect, otherwise there is no point to the 
exercise. If there is no point in issuing an infringement notice—for example, if it is not going to be enforced and the 
person to whom the infringement is issued simply ignores it and there is no consequence to that—we may as well 
stop issuing infringement notices. If a person charged with criminal antisocial behaviour is brought to court and the 
court imposes a fine rather than the sentence of last resort, which is imprisonment, and the fine is ignored and there 
is no consequence to that, that is a sentencing tool that is no longer of any value in the administration of justice. 

I entirely accept that it has to be a case of horses for courses. I entirely accept that cases of genuine hardship need 
to be dealt with and that the system needs to be nuanced to accommodate that. But one of the major features of 
a criminal justice system that makes it worthwhile, makes it even possible to work and makes it viable, is 
predictability and certainty. People know that if they break the law, there is a better than even chance they will be 
caught. People know that if they are caught, they will be charged. If they are charged, they will be brought to account 
in a court or, if they take the infringement notice option by way of that avenue—let us talk about courts for 
a moment—it should be brought to a court. People know that if they are found guilty, they will be convicted, and 
if they are convicted they will be sentenced and that the sentence will be carried out. If it is left up to a turn of the 
roulette wheel at some distant time into the future about whether they will suffer any consequences, that eliminates 
one of the strengths of the criminal justice system because it makes all of what has gone on before conditional. 
That means that the offender has the ability to play the system and delay the administration of justice. We keep 
hearing about how justice delayed is justice denied; that runs both ways. If the sanction against the conduct is 
conditional, if it is so far into the future that it is unconnected, temporally or otherwise with the offending conduct 
that we are trying to punish and deter, it renders the system meaningless. If there has been one notable defect—
there are many, I expect—in our fines enforcement regime, it is that it takes so long to get to the final point. We 
have heard the Ms Dhu case mentioned, and I will have a bit to say about that in due course. That is an example 
of how the system failed in enforcement. She was convicted of a variety of offences dating from 2009, I think, 
through to 2012, yet the only enforcement that ultimately took place was in 2014. By that stage, some of that 
offending was five years old, and that is unsatisfactory. 

One thing I want to know about the system that is being proposed by the government is how more efficient and 
effective it will be, because I do not see it as being efficient and effective in that respect at all. If people ignore the 
orders of the courts, are not inclined or are unable to pay, choose not to enter into or breach time-to-pay agreements, 
choose not to enter into or breach work and development orders, or do not agree to enter into or breach work and 
development permits, it will take longer for the Fines Enforcement Registrar to finally decide whether it is worthwhile 
going to court to ask for the original court order to be enforced by way of the ultimate sanction. That is neither 
effective nor efficient, and will be well into the future, when the punishment is not geared to the offending at the 
time. We will get to that. 
Otherwise, how is success to be measured with this legislation? Bearing in mind that this may be for offending 
that has occurred many, many years in the past, the most immediate measure, of course, is that upon passage of this 
legislation, anyone with outstanding warrants of commitment against them, in situations in which they have not 
paid a fine for one reason or another, have not entered into or have breached a time-to-pay arrangement for one reason 
or another, have not entered into or have breached a work and development order arrangement, and have effectively 
ignored the court order for that period of time, will suddenly have, as the Attorney General puts it, the fear of 
imprisonment lifted from their shoulders. How wonderful! It would be a terrible thing if people were to be 
inconvenienced by the criminal justice system for committing an offence! 
It is a similar situation for those who are currently serving time in prison for more serious offences. Imprisonment 
is a sentence of last resort; no other disposition of that offending conduct has been deemed appropriate by the 
court, and the offender has been sentenced to jail as a punishment. Nothing else is suitable to reflect the gravity of 
the offence or the gravity of their conduct. In situations in which they may have flouted orders in the past, have 
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accumulated unpaid fines for which they have not entered into or have breached a time-to-pay agreement, or have 
not entered into or have breached a work and development order, they will have the burden of imprisonment lifted 
from their shoulders in respect of those fines. It is a get-out-of-jail-free card for those offenders as well, so they do 
not have a financial burden against them. That is the plan.  
I will say something about the current system in a moment. Bearing in mind that under the current system, offenders 
can call in from the registrar the warrants of commitment that they have managed to avoid since offending and, 
after they have not availed themselves of any other course of action, say, “I want to cut these out”, those experienced 
with the system do that because they know about these tricks. They are not suffering an additional penalty anyway. 
In effect, the offending conduct, which they will not have paid for, will be written off. Presumably, those two things 
will be considered great successes. Once the bill has been passed, the government will say that it has let all these 
people get away with their previous offending. Who knows? Perhaps the Attorney General might stand at the prison 
gates to apologise to them and send them on their way. Effectively, they are a get-out-of-jail-free card for offenders. 
Will that be the measure of success? That will disappear fairly quickly because that will happen when the bill is passed. 
What are the other measures of success? Year after year, the government will be able to say that no-one in 
Western Australia has gone to jail for not meeting their penalty obligations and defaulting on their fines. I suppose 
that is a measure of success, but if that is all that this legislation is aimed at, it seems like pretty feeble stuff. Will 
there be any measure of success based on the proposals under this legislation? I have already raised the question of 
whether it will increase the recovery of fines. We are told that this will significantly change enforcement—I agreed 
with that—and recovery. We will see how recovery will be enhanced over and above the current recovery whereby 
ultimate sanctions can be brought into play as a matter of course. Offenders know that if they do not pay the fine 
or if they do not enter into or comply with a time-to-pay arrangement or they do not work off the fine under a work 
and development order, they run the risk of going to jail at some stage for at least a day or a couple of days. That 
is a level of certainty. Once this legislation has passed, none of that will happen and there will not be that level of 
certainty and predictability about the system. Will the success of the legislation be measured by an increase in the 
recovery of fines above what we see at the moment, even though those certainties, predictabilities and sanctions 
are in place? Will we see a measure of success by way of an increase in the number of time-to-pay orders above 
what we see now? Will we see an increase in the recovery of fines by way of garnisheeing? That might be the 
case, but those people are already subject to warrants of execution to have their property seized if they have the 
means, unless they can show hardship. Even people with jobs can show hardship if they have committed serious 
offences and been fined for them. Presumably, they will fit under these very broad hardship provisions. It would 
be a terrible thing if anyone were to suffer hardship as a result of the criminal justice system and the fact that their 
offending behaviour had brought them to court! It is not consistent with Labor Party policy that people should 
suffer hardship because of the criminal justice system. Will the bill’s success be measured by the number of work 
and development orders generally or the number of work and development orders that are completed? Will it be 
measured by the number of work and development permits that will be issued at some stage in the future?  
Bearing in mind that they are meant to be agreements to do something, if someone does not enter into an arrangement 
for a work and development order, why on earth would they be in a hurry to enter into a work and development 
permit, except to delay the expiation of their fine or to expiate it by way of basically not doing very much but being 
counselled? Will that be the measure of success? I want to hear more about how success will be measured. This bill 
will be reviewed in three years—I think it should be reviewed periodically—and it will be important to understand 
whether this is effective by knowing precisely what will be the measure of success. One measure of success, of 
course, will be a reduction in the sort of offending that will be covered by the fines that will be embraced by this bill 
and an improvement in the behaviour of people. I wonder how that will be measured. The minister may be able to 
help us because, hopefully, the government has given some thought to all this. 

We have heard some stories about terrible experiences with fines and the like. We never seem to hear about what 
those fines were for. Hon Alison Xamon mentioned yesterday the example of a man who had a fine of $185 000 
or $175 000 against him. 

Hon Alison Xamon: That was included in the Office of the Inspector of Custodial Services report. 

Hon MICHAEL MISCHIN: I appreciate that. That must have been some sin or a series of serious sins. What did 
he do that deserved a penalty of that magnitude or penalties that amounted to that? What antisocial or criminal 
behaviour did he commit against law-abiding members of this community? We do not hear about that. We are 
supposed to feel sorry for him for carrying a fine of $175 000 or $185 000 and possibly have to serve in default 
something like 700 days’ imprisonment to expiate it. Presumably, it is one fine or a series of very large ones in 
cutting that fine down at $250 a day. But what did he do? What harm did he cause to others that warranted that? 
Was imprisonment an available option for that offender? If it was, the court may have said, “This is the barest of 
margins. I’m not going to send you to jail for this, but you’ve got to pay for this so you cover the criminality that 
you have committed by way of a fine of this magnitude. Go and find the money, otherwise you’re going to go to 
jail.” What is wrong with that? What did he do? 
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We heard about the case of a grandmother who was looking after her grandchildren who was the subject of a fine 
or fines and who had difficulty dealing with that by a work and development order. I entirely accept and agree that 
there ought to be more flexibility in those sorts of dispositions as alternatives—absolutely. If someone is willing 
to work off their fine, we ought to facilitate that with meaningful functions and tasks and not just allow them to 
lean on a broom for a few hours a day while someone records it. They should do something worthwhile and 
rehabilitative, but also something that inconveniences them because that is the whole point of them being punished 
by a court. The punishment is a deterrent against further misbehaviour and antisocial and criminal behaviour. We 
do not know what that lady did. It may be—if this was the case, then it is very sad and our sympathy goes out to 
her—that those children are orphans; otherwise where are the parents? Perhaps they are in jail, too. But the point 
of it all is this: what did she do that has led us to now say that it ought to be written off and that she instead enters 
into a counselling arrangement and is sentenced to a counsellor?  

We hear about the need for offenders or perpetrators in family and domestic violence cases to be held to account, 
yet the Attorney General is earnestly hoping that people who are fined will not be sent to jail if that means they 
will encounter hardship down the track. 

These fines are not imposed merely for low-level offending. They are imposed for assaulting public officers, and 
for assaulting people in public. They are imposed for drug offences, such as trafficking and dealing. They are 
imposed for breaches of bail. We have heard a lot about how dangerous sex offenders ought to be punished if they 
breach bail. Apparently other people can be fined, but we should not think that means anything; it does not, because 
down the track they can be sentenced to some financial counselling if they agree. Dangerous driving offences, 
even dangerous driving causing bodily harm or grievous bodily harm, may also be subject to fines. 

People know that if they do not pay their fines, they will suffer some kind of inconvenience. However, that is not 
what this bill is aimed at. On the contrary, this bill is aimed at ensuring that offenders suffer as little inconvenience 
as possible. A person may be sent to jail for, let us say, dangerous driving causing death. That person has accumulated 
a history of serious traffic offences that have been the subject of fines, but those fines have not worked as a deterrent. 
That person will now at least have the comfort of knowing that they will not be inconvenienced again by that 
criminal history and will not have to incur the extra penalty of staying in jail for one day longer. 

How does the system work at the moment, and how has it got to where it is? I will get back to basics. Two types 
of fines can be imposed. One is by way of an infringement notice—I will say something about that in a moment—
and the other is by way of a court-ordered penalty, which is simply a monetary penalty that is imposed as part of the 
hierarchy of sentencing options available under our Western Australian Sentencing Act. A number of provisions 
in the Sentencing Act deal with offences for which imprisonment is prescribed by the statute or for which both 
imprisonment and a fine are prescribed. Essentially, imprisonment is always the penalty of last resort, when no 
other disposition is suitable to the gravity of the offending or to the nature of the offence. Fines have been used by 
the Magistrates Court in particular as a means of disposing of cases that are not serious enough to warrant 
imprisonment, but serious enough to warrant some kind of penalty. They have also been used in cases in which 
noncustodial supervisory-type penalties and community service work orders have not been effective in the past, 
are not suitable for the nature of the offence and the offending, or, indeed, have been flouted in the past. This bill 
presumes an enormous amount of trust. It presumes that people will comply with work and development agreements 
and the like, or will submit themselves to counselling, and be reformed by that. That is apparently the ultimate 
penalty, short of getting an order from the court for a warrant of commitment. 

A fine of a significant amount is meant to be a punishment. It is graded, or supposed to be graded, to the ability 
of the offender to pay. It is intended to cause the offender hardship and inconvenience. That is the whole point of 
it—it is because they have committed an offence. It is intended to cost the offender and act as a deterrent against 
future offending. 

We still need a way to encourage the offender who does not pay the fine because they are unwilling as well as 
unable to do so to meet their obligation imposed by the court. If an offender fails to pay a fine or use one of the other 
means available to satisfy it, such as working it off, it means that the court’s order is not being obeyed and the offender 
suffers no penalty. There is no point in police charging someone and going to the trouble of bringing them to court 
if a fine is waived; again, there is no penalty. If the fine is paid by someone else, there is no penalty, although that 
can have the added benefit of putting the offender in a moral debt, if they are capable of having that sort of feeling 
toward those who have saved them from trouble on that occasion. Otherwise, there is no consequence, punishment, 
deterrent or signal to others in the community and the offender’s peers that they ought to try to stay out of trouble 
and not do the things that the offender had done. 

I mentioned family members and others paying an offender’s fine. The Criminal Code used to have a wonderful 
provision that set out the range of punishments available. I think it was section 19(5). It was before the Sentencing Act 
came into effect in 1995. The section provided that a court sentencing someone to a fine could require that they 
stay in prison for no longer than they would for a default or appropriate sentence until the fine was paid. That provision 
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was remarkable at getting people to pay their fines, especially those who might otherwise try to game the system. 
During the Rothwells days, there was the prosecution of Dallas Dempster. After the trial, he was fined. I cannot 
remember the exact figure, but it was a substantial amount of money in the tens of thousands of dollars. The 
prosecution, of which I was a part, requested an order under section 19(5) that he remain in custody until the fine was 
paid. I think within the hour, late at night, his friends had passed around the hat and paid the fine for him. That was 
quite effective; it saved an awful lot of enforcement action. I am sure that he felt indebted to his friends afterwards. 

I come back to the point that there has to be some effective and efficient means of holding people to account. Of 
course, not paying infringement notices, as opposed to not paying court-imposed fines, cannot result in imprisonment, 
but there are sanctions—that is, warrants of execution and licence suspensions. The government wants to move 
away from even licence suspensions for anyone who is in the regions. All that is needed is for the minister to declare 
an area remote and even that sanction is removed; it is worthless. I do not know what local councils will do when 
people in remote areas park in disabled parking bays and the like. There will not be much point in them issuing an 
infringement notice because it will not have any consequences for those who do not have property worth seizing 
and simply do not want to pay it or do not want to enter into some kind of work and development option. Perhaps 
the minister can assist us by telling us what the impetus will be for people to abide by infringement notices. Indeed, 
the provisions are so broad on what might constitute hardship and the like that offenders in the metropolitan area 
will not suffer much inconvenience. 

Any indictable offence can attract a fine. It is one of the major instruments, as I have mentioned, on which the 
Magistrates Court relies. Fines are not simply for traffic offences, such as speeding and the like; they can be for 
burglary, assault, assault occasioning bodily harm, drink-driving, disorderly behaviour and criminal damage. Fines 
can be for anything from graffitiing some poor resident’s wall through to smashing up their car. A magistrate can 
decide, “I’m not going to send you to jail for this one, but you’re going to pay a hefty fine for it.” They will be 
able to ignore that if they fall within the hardship provisions. I have already mentioned drug offences and thefts. 
Previously, low-level thefts—I say “low-level” only because of the amount of money involved—such as drive-aways 
at petrol stations, shopliftings and all the rest of them, were too trivial, from the police’s perspective, to worry 
about. An attempt to deal with that sort of thing was instituted by way of infringement notices, but those will be, 
effectively, worthless because there will not be any significant consequence. Perhaps the minister will be able to 
help us understand, in due course, how a shop stealer or someone who drives away from a petrol station and steals 
petrol will be dealt with if they are issued with an infringement notice, and what they will have to worry about as 
a punishment under the criminal justice system for that crime. 

Someone who gets his or her car vandalised, the wall of their home graffitied, abused or spat at in the Hay Street Mall 
when they are walking there with their spouse, or bullied or pushed around by some drunken thug when they are 
minding their own business in a pub does not regard those offenders as low level. Perhaps the minister will explain 
to them why an offender’s interests ought to outweigh a citizen’s interests. It is said that those with the capacity to 
pay will pay fines, and Hon Alison Xamon mentioned those with lots of money. That might be right, but members 
should put themselves in the position of a resident in a quiet suburban street. If they get picked up and fined for 
a traffic offence, they will suffer the inconvenience and hardship of having to pay that fine. If the unemployed 
hoon who likes to tear up and down that street gets fined, they can plead hardship and not even try to pay it off or 
work it off if they are not interested. If they enter into a work and development order agreement and breach it, 
ultimately, the biggest sanction against them after a string of offending is that they can enter into a work permit 
agreement and someone will counsel them about why their behaviour is wrong. If they decide that that is too much 
trouble, somewhere down the track, the registrar, if the registrar thinks it is worthwhile, can go to court and argue 
that he or she ought to spend a day in prison. I do not see it happening. But that is said to be, ultimately, justice, 
equity and efficiency. We will see whether that can be explained satisfactorily to the people who are victims of 
that sort of antisocial behaviour and to others. 

The other feature is that this government has been very keen to increase penalties for a variety of offences as 
deterrents, and has made great play of it. We have heard that the penalties for various things are way too low, have 
not been reviewed for a long time and need to be increased. So be it; they should be. I have no argument with that. 
But the argument that somehow those penalties will be deterrents for a significant proportion of the community is 
simply farcical. A character who rides on a train and graffitis it and has no income, or is not willing to part with 
enough of it to pay off a fine, will not be deterred, especially not if they can put off well into the future the evil 
day when someone might actually punish them with an inconvenience such as going to jail for a day, and it will 
be subject to a court hearing anyway to decide whether that is the case. I contend that many cases of antisocial 
behaviour—the ones that most bother the law-abiding members of the community—will not be deterred. On the 
contrary, I fear that antisocial behaviour by those who are clever enough to know how often they can put off the 
day of punishment will increase. I want to know from the minister, in due course, what measures will be put in 
place to see whether that happens. I suspect that there will be none, because that would be an uncomfortable fact—
that is, that these great reforms will, in fact, increase antisocial behaviour rather than correct it and wind it in. 
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The counselling that is way down the track sometime, if it is availed of, will be worthwhile only if it actually reforms 
people and stops them from committing further offences in the future. I want to know how that will be measured as 
well—that is, not just the number of people who sign up to a permit, agree to it, and go through the two or three hours 
of being lectured to by a counsellor, but how the results of that will be measured to see whether it is worthwhile. 

Sitting suspended from 1.00 to 2.00 pm 
Hon MICHAEL MISCHIN: Before the luncheon adjournment I was about to commence talking about how the 
system works at the moment and to trace a little bit of its history. One thing I should mention, though, and one that 
has been raised a number of times, is the cost of administering the fines enforcement system as it currently stands, 
and, in particular, the cost of imprisonment as opposed to the amount of the fine sought to be recovered, as if there 
should be some kind of correlation between the two. It is said that it costs more to imprison someone for a day 
to pay off a fine than is recovered, and therefore it is not about the recovery of the fine. The point is, of course, 
not to recover the fine; the point is that the fine cannot be recovered. It is to show that there is some sanction or 
punishment against the offender who has not met their obligations. No-one suggested that the criminal justice 
system is cost-effective. If that was going to be the measure of the criminal justice system, we would not be 
charging people at all, and certainly not charging people for offences that would wind up in the Magistrates Court. 
The amount of the fine imposed or the cost of other dispositions upon sentencing are never going to be recovered 
from the offender, so it is a misleading argument to compare the two. It costs a lot to keep a murderer imprisoned 
for 20-odd years if they have committed a serious enough crime that requires strict-security life imprisonment. 
No-one is suggesting that we ought to let them out on the basis that it is costing too much and that we are not going 
to get our money back. The whole point of it all is not cost recovery, and to equate the two is farcical. The point 
of it all is that if there is an offence against and a breach of the criminal law for antisocial behaviour, criminal 
behaviour or behaviour that flouts the law under which all of us are expected to live and conduct ourselves, it will 
be dealt with by the authorities on behalf of the victim, when there is one, and otherwise that it will be prosecuted 
and done effectively. 

In the past when I commenced practice, there was a set monetary equivalent in the satisfaction of a fine, which 
was $50 expiated per day in prison. A person could be fined $250 for an offence, but if they did not pay it—as 
I recall, there were no time-to-pay arrangements in those days—they could expect to spend five days or part thereof 
in prison to cut out that fine unless it was satisfied at some prior stage. Also, as a general principle, fines were 
cumulative. So if a person was fined two lots of $250 for two separate offences, unless the court ordered otherwise, 
those fines would be cumulated and they would serve 10 days in prison if the fines remained unsatisfied. If a person 
with an outstanding fine committed an offence that warranted being imprisoned, unless otherwise ordered, any fines 
would be cut out cumulatively on that prison sentence, so it had some weight. Prison sentences are a significant 
sanction, except for those who are sufficiently hardened to the experience, and are meant to be an unpleasant 
experience. However, undoubtedly, in an enormous number of cases, injustices occurred for those of limited means. 

The Court government enacted the Fines, Penalties and Infringement Notices Enforcement Act 1994 to rationalise 
the system and to provide specifically for infringement notices for a variety of offences that could be brought under 
the act at a lower level rather than having prosecutions in court and the like. Apart from preserving imprisonment 
as an enforcement measure of last resort, it introduced the idea of a work and development order, which requires 
offenders to work off a fine in lieu of paying it. The idea was not to jail people for not paying a fine; it was to 
encourage people to pay their fines. The point, ultimately, was not to jail people, it was to encourage them to satisfy 
the fine by some means: by payment, even if that meant financial hardship by having to borrow money to do so; 
by sacrificing part of their income; by entering into a time-to-pay arrangement so they could progressively pay off 
the fine; or by working off the fine—that there be some punishment in lieu of the actual monetary penalty. 

As I mentioned, the default used to be a day’s imprisonment for each $50 of the fine. However, Labor does not 
like people having to pay fines. It is very forgiving of anyone who commits a crime and is fined. Under the last 
Labor government, the law was changed to allow fines to be cut out at the rate of $250 a day or part thereof. What 
was not thought through—although it pretended to be—was that it allowed fines to be worked off under a work and 
development order at the rate of $300 a day. That was supposed to encourage people to prefer work and development 
orders. However, many of those who are looking to go into prison anyway, or do not find prison a deterrent or are 
prepared to cope with that rather than work off the fine, did not see that as much of an incentive. Therefore, in 
many cases the fines are accumulated; they are not paid off; people do not enter into time-to-pay agreements; and, 
ultimately, do not enter into work and development orders either because they look for the day that they may be 
picked up for a far more serious offence so they can cut out their fine in prison. There was also a change to allow 
a default position whereby fines can be cut out concurrently with each other and with any term of imprisonment, so, 
effectively, there was no penalty at all for the other offences. That was intended to relieve people of the consequences 
of their criminal behaviour. The Labor government wanted to make life easier for those sorts of offenders by ensuring 
that they were inconvenienced as little as possible, no matter how bad their criminal record of offending for which 
they had been punished by fines. It wanted to limit any sort of inconvenience for them should they go to jail.  
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That meant cutting out fines concurrently. Under the current regime and ever since the McGinty years, if you, 
Mr Acting President, were to be fined for two offences at $250 each, you would still have only a day in prison if 
you did not pay the fine, whether you had the means or not, did not enter into a time-to-pay agreement and did not 
want to work it off. Those fines would be cut out concurrently. Of course, many people who end up in the prison 
system have a string of offences of varying types and fines of varying amounts have been imposed, but it is a great 
comfort to them that they can eliminate all those fines concurrently in one go. If someone were to commit a series 
of 10 offences because they are that sort of person, and they get fined $250 for each offence over a course of time, 
they would still do only one day in jail. The rest is forgiven by the government. Of course, there is not much incentive 
to do a work and development order, which amounts to $300 a day. If someone is prepared to go to jail for a day, 
or I think six hours under the regulations, that is easy enough to do and gets rid of all their obligations. 

I would suggest that, over time, we have seen a dilution of the import of the fine system. People who try to avoid 
being arrested and imprisoned under warrants of commitment delay it as much as possible. When they are finally 
picked up, they will either enter into a time-to-pay arrangement, or, if they can, will cut out their fines as part of 
a sentence of imprisonment. So, the outstanding fines owed to the justice system continue to grow. When we inherited 
office in 2008, those outstanding fines stood in the area of about $350 million, and we had to try to address that. 
The Barnett government introduced certain initiatives to allow the use of fines to be meaningful. If fines were to 
be imposed and ignored, we understood that it was not a viable alternative to imprisonment or any other option, such 
as community-based orders and the like, particularly if those other options had been tried in the past and had proved 
to be failures because the offender was simply not interested in abiding by them. 

The efforts that were made to encourage people fined for offending to meet their obligations were aimed at trying 
to avoid them going to prison in default, but understanding that that was the ultimate sanction that was available, 
and would automatically become available as a matter of certainty in the system. The fines enforcement measures 
that were introduced included wheel clamping, and I know that the government does not like wheel clamping 
either; seizure of licence plates so as to ensure that people were not driving unlicensed vehicles; and naming and 
shaming on a government website. As I recall, the Labor opposition did not like that much either, but that proved 
to be quite effective. I do not know whether those measures are still being employed or whether they are too 
much like hard work, but one would hope that an effort is still being made to try to recover fines. Certainly, in the 
three years since the enhanced provisions came into operation, something like an additional $66 million was 
recovered by the Sheriff’s Office in fines and infringements, so it was quite an effective measure. There was an 
increase in time-to-pay arrangements. The government was keen to encourage people to enter into those sorts of 
arrangements and was very proactive in that. I have mentioned naming and shaming, with the idea of targeting 
particular offenders in order to ensure that there was a moral obligation or at least some pressure from their 
peers that they could be recognised as people who had not complied with their obligations, especially if they had 
the means to do so. That was also quite effective. A list of the top 100 offenders was published, and that changed 
from time to time in order to ensure that people would abide by their obligations, and those things were managed. 
We purchased automatic numberplate recognition cameras to identify the vehicles of fine defaulters. It proved 
particularly useful around carparks and train stations and along main streets and the like to identify those who 
had outstanding infringements or fines and to find those people who were attempting to conceal their vehicles or 
were hoping that they would remain unnoticed. 

We introduced an Aboriginal visitors scheme so that any Aboriginal people who were arrested under warrant or 
otherwise would have telephone support in police lock-ups and the like. 

We provided an amendment in the Sentencing Legislation Amendment Bill 2016 that added, amongst other things, 
alternatives such as a suspension of fines for periods of good behaviour—sort of like a suspended sentence of 
imprisonment but operating in the case of fines. Again, this recognised that some people might have hardships and 
that they may have to be subject to the Fines Enforcement Registry, but in appropriate cases courts could defer 
that if they stayed out of trouble in the meanwhile. I would be interested to know what the figures are and how 
much that is being used or why it is not being used. 

We also pursued greater information sharing with the commonwealth to encourage people on Centrelink payments 
to voluntarily enter into time-to-pay arrangements and, as a trial, had introduced more proactive measures at courts 
whereby people who were sentenced to a fine by a court could be taken aside and their options discussed to try to 
get them to enter into those time-to-pay agreements at the front end rather than waiting for notices to prompt them 
to do so, and so that the immediacy of it would encourage them to try to solve the problem rather than just leave 
it to the future. 

We announced trials of various ways of diverting low-level offenders from prosecution, and, as I mentioned, we 
tried to encourage greater access to time-to-pay options for fines and so forth. But of course much of that depends 
on the willingness of the offenders to pay the fine, and if the person simply ignores the fine or chooses not to enter 
into a time-to-pay arrangement or a work and development order, what do the authorities do? Under this legislation, 
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the government seems to believe that people who cannot or do not want to do any of that, as a further option, will 
enter into some kind of an agreement in which they will have counselling and the like for their problems. We will 
see how effective that is as a deterrent to criminal behaviour in due course, but, as I mentioned, I would be interested 
to know how all of that will be measured and whether we will have timely reports about that sort of thing. 

Even now there is an element of certainty in the system. Various options can be taken by an offender along the 
path other than imprisonment, but it is up to them to do that. That seems to be lost in much of the debate that has 
taken place both here and outside this chamber amongst campaigners who claim that people are being imprisoned 
and that that it is a terrible thing to happen but they have ignored that there are options along the way. They never 
seem to ask what offences these people have committed that have them embroiled in the toils of the law in the first 
place. Even the registrar currently considers a warrant of commitment to imprison as a last resort, so the system 
ought not to be such a radical change in that regard. Under this proposal, it will be even more difficult for the 
registrar to enforce the fines if the registrar has to go to court. I understand that information that can be passed to 
the registrar to relieve a person of their obligations will not require any evidential status, such as taking an oath or 
affirmation. It could be any information. If that is not an opportunity for those who are wise to the system to try to 
avoid their obligations, particularly fraudsters who are dishonest as a matter of course, I do not know what is. That 
is an invitation to corrupt the system and bring it into contempt. That is another strength of the criminal justice 
system that ought not be ignored. If it falls into disrespect, because people realise it is easy to get around court 
orders, with the magistrate sitting there solemnly saying, “This is a serious offence; I’m fining you $1 000” and 
the offender knowing full well that there is no way in the world that it will have an effect on them and the magistrate 
is simply wasting his or her breath, that not only is not a punishment and a deterrent to that offender and their 
peers, but also brings the system into contempt generally. I need to see the assurances that that will not happen. 

As I mentioned, even now imprisonment is a sanction of last resort. The Fines Enforcement Registry has always 
preferred the payment of a fine. Seizure of property is always problematic because of the troubles associated with 
storing it or getting rid of it, along with seizing only, which will meet the value of the fine, as many people who 
commit offences are not of great means. That is understood. Also, someone’s property may not be worth very 
much. It is one thing to seize a car, for example, that happens to be in good working order, but if a car is a junk 
mobile that ought not be on the road anyway, there is not much that a sheriff can do with it. People’s clothes are 
not generally seized; likewise, items of work equipment or sticks of furniture that are worth practically nothing. 
We can understand why the Sheriff’s Office does not tend to go down that path. Of course, I may be wrong about 
that; the minister can tell us how effective warrants of execution against property are because that will be about 
the only thing that will be available for infringement notices, especially in remote areas. That is one of the options 
in place. 

Also, community work is preferred and actively encouraged by the registrar, at least it was under the last Barnett 
government, but people do not seem to be taking it up. Again, I would be interested to know how many work and 
development orders were approved during each of the last few financial years. The information is available; I quite 
readily obtained it from the Fines Enforcement Registry in the past when I was in the position of Attorney General. 
It would be useful to have some update on that and some understanding of how the system is working at present. 
In that regard, I would appreciate it if the minister were to obtain some information, facts and figures—I do not 
expect it to be done today, but it should not be too difficult to obtain it sometime before the second reading debate 
and the Committee of the Whole stage are completed—about matters in the Fines Enforcement Registry and how 
time-to-pay and work and development orders are being used at the moment. I will table those three tables and 
provide a copy to the minister. 

The ACTING PRESIDENT: I think you need to seek leave to table those. 

Hon MICHAEL MISCHIN: I seek leave to table them. 

Leave granted. [See paper 3940.] 

Hon MICHAEL MISCHIN: I will not go through them, but perhaps a clerk in due course can provide copies to 
the minister. 

As I have mentioned, one of the problems is that the difference of $50 for cutting out a fine by way of a work and 
development order is hardly an incentive for those who are sufficiently prepared to endure the prison system for 
a day or two, if they are going to prison anyway. One of the great defects in the system, as I have also mentioned, 
is the time it takes to work its way through. In that regard, perhaps I could mention some details about Ms Dhu’s 
case. It is illustrative of the sorts of things that got her into trouble, which is not clear from the coroner’s reasons 
for the decision. I am not talking about the circumstances of her death; it was unquestionably tragic and it should 
not have happened. It was a failure on the part of police authorities to take her complaint seriously and it was a failure 
on the part of medical authorities not to treat her. It was an outrageous disregard of their duty of care. The only 
points I would make is that Ms Dhu was the victim of a family violence incident of such severity that she had broken 
some ribs and had remained untreated for several months. It must not be lost sight of that the prison system, whether 
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it is for fine default or otherwise, takes prisoners as they receive them. Yes, there will always be, sadly, deaths in 
custody, Aboriginal or otherwise. That is because the people who come into the system have not led, as a rule, 
easy lives. They may have chronic health problems or they may be suffering from injuries that had been inflicted 
before they got into the prison system. Being under the care of the government is not a guarantee of immortality 
and it does not prevent the progression of a person’s decline, especially—sadly, people in the prison system tend 
to be more prone to it than others—if there has been substance abuse or they have led unhealthy lives before that. 

One should also not confuse cause and effect or, rather, draw conclusions that there is a causal connection between 
someone’s death and the fact of their being in custody. Ms Dhu should have been better off, in the sense that she 
should have received medical attention in a timely way and outside of her domestic violence situation. That is 
what should have happened, but it did not. That is where the system has failed. What was she in prison for? There 
have been a lot of misconceptions about that over the years through newspapers and otherwise, which has fuelled 
a lot of the arguments. It is important because this bill is founded quite explicitly on that being the catalyst to 
require these sorts of reforms. She had eight fines registered at the Fines Enforcement Registry over a period 
from November 2009 to December 2012, bearing in mind that she was arrested in August 2014. Even then, the 
oldest of those matters was almost five years old and had not been enforced. Furthermore, the most recent of those 
matters was already almost two years old. This is what I say about the importance of time limits for enforcement, 
because these things start to get stale by that stage. There is no immediate effect and people forget about it or think 
that they have got away with it, until such time as a police officer knocks on the door and says, “Here’s a warrant for 
an outstanding fine from some significant time before.” I would like to know whether this is being addressed in 
this legislation in any way, and it may be, through additional resources. If there needs to be a reform in the system, 
apart from anything else, it needs to be timely. It cannot drag on interminably. What I fear is happening with the 
proposals in this bill is that it will introduce additional obstructions to the timely enforcement of fines, such as it 
will be under this bill, which I suspect of being diluted anyway. 

In any event, five of those eight matters were court fines, which totalled some $3 660.20, and three of them were 
for infringements, totalling $1 039.50, so they must have been quite some infringements, with three of them totalling 
over $1 000. I do not know what they were. Perhaps the minister knows, but they do not sound trivial. The court 
fines are not trivial; they are $3 500 worth. During that period from 22 March 2012 to 5 December 2012, warrants 
of execution were issued for those court fines. They were returned on 7 April 2014 unexecuted because she could 
not be located. The Fines Enforcement Registry issued final warning notices on 7 April 2014 to three separate 
addresses that were known to it. There was no response and so the registrar, on the material available to the registrar, 
saw someone who had committed significant offences, accumulated a significant amount of fines, had not undertaken 
to time-to-pay agreement for any of them, had not undertaken the work and development order option to deal with 
them, could not be located and was not responding to final notices and so took the step—the only one available, 
one would have thought—to issue a warrant of commitment. That will now be taken out of the registrar’s hands. 
Instead, if the registrar decides that it is worth the effort and can find the court time to do it, the registrar will have 
to go to court and ask a magistrate to effectively re-sentence this person. The registrar will have to say to the court, 
“You thought this was serious enough to fine this person X amount. We have not heard from them; can we have 
a warrant? Otherwise, judge, the order that was made by your colleague some years ago, will be outstanding and 
not enforced. The person hasn’t abided by them.” Then the magistrate will have to decide whether they will grant 
that boon to the authorities to enforce an order of the court in some fashion. That is meant to be a more effective 
way, we are told, of dealing with punishments imposed by a court for serious criminal behaviour.  

Ms Dhu was arrested by the police and imprisoned on 2 August, along with her partner, who had inflicted injuries 
upon her that contributed to her death in custody. I understand he had outstanding warrants for things as well. I do 
not know whether they were for fine default or more serious matters, but I would be interested to know whatever 
became of him and whether or not the police pursued charging him for inflicting injuries that contributed to Ms Dhu’s 
death in custody, or whether that was simply written off, and why. If we are in a market for justice, I would have 
thought that justice and showing that “black lives matter” would have involved him having been brought to task 
by the police and, as a perpetrator, being held accountable for what he did. 

What led to the warrants and arrest? The first one was an offence committed on 25 November 2009 of disorderly 
conduct in a public place. The fine was $362.50, which would amount to one day in default. The next one was 
a breach of bail. That offence was committed on 10 December 2009. The court thought that was serious enough to 
fine her $569; presumably there were a few costs involved in that as well. That was a breach of bail and disregard 
of court order. That would have amounted to two days in default. Then came an offence on 17 July 2010 of assault 
of public officer and obstruction of public officer. She was fined $1 225. That is a serious offence. These are not 
parking infringements, as has been said by some who are campaigning for reform in this area; these are serious 
offences. Disorderly conduct can embrace a variety of conduct that is not only antisocial and a nuisance to other 
people, but can be threatening and so forth. If someone were to walk up to you in the street, spit at you and start 
to argue with you without cause, simply because they did not like you, that could come under disorderly conduct. 
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You might feel rightly aggrieved about it and feel that they ought to be punished and deterred from doing it to 
others. We have had one of those, but this was assault of a public officer and obstruction of a public officer, for 
which the fine was $1 225. Four days in default would have cleared that. Next was disorderly behaviour in a public 
place, committed on 19 December 2010, for which the fine was $625, or two days in default. Lastly, there was another 
breach of bail, presumably for that offence, committed on 1 April 2011 for which there was a fine of $878.11, so 
presumably there were some costs involved in that as well. That would have involved three days in default. As 
I say, because of the way the system operates, unless there was an order from the court that it accumulated, the 
maximum amount would have been four days’ imprisonment, and that is how she wound up in the police lock-up. 
We know what went on from there. 
Outside Ms Dhu’s case, we do not know what these other people are in jail for, for breach of fine alone. These are 
the people who will be forgiven once this bill is passed. Their warrants of commitment will be cancelled and they 
will be released, even though they have not paid their debt to society. Their fines will be expiated because they are 
already serving a prison term, and we do not want to burden them with a financial obligation that will cause them 
sleepless nights in prison pending release. What offences have they committed? Are they simply trivial, low-level 
offences or are they serious enough to have caused harm to others in our community and the offender is now 
getting a get-out-of-jail-free card? Perhaps the minister can give us an idea of the range of penalties involved and 
the range of offences committed. 
I turn now to a few things that the Fines, Penalties and Infringement Notices Enforcement Amendment Bill does, 
some of which, as I have said, are quite worthy. One of them is the garnishee order idea, although I suspect there will 
be such exemptions to it that it will not be particularly effective in recovering fines. Under the previous government, 
attempts were made to pursue a like measure, but what was hoped for was that there would also be some ability to 
garnishee reasonable amounts out of social security payments to ensure that there would be a consequence to the 
law-breaking behaviour that led to the fine being imposed. That is not being pursued by this government. The 
Western Australian taxpayer, who pays the taxes that support the offender, will also have the comfort of knowing 
that the offender’s criminal behaviour, for which the offender is not paying, will be outstanding. We were also looking 
to impose a requirement that anyone attempting to travel overseas with an Australian passport would first have to 
clear any fines owing to the state. This required the cooperation of the commonwealth government, which was not 
forthcoming. The commonwealth government seemed to take the view that it should not restrict people’s movements 
on their passports. The state’s perspective at the time was that if a person can afford to take an overseas holiday or 
business trip, they can afford to give priority to acquitting orders of the court against them. The commonwealth 
did not seem to agree with that and felt that we should not interfere with passports in that fashion, which is ironic 
because it has gone that way for a variety of other reasons ever since. Nevertheless, that would be a means by 
which we could try to recover fines from people who can afford it. 
Hon Alison Xamon mentioned other matters about exchanges of information and the like, which are of merit. 
The opposition also has concerns about the remote area issue. The previous government took steps to lessen the 
oppression of a person losing their licence or their ability to drive a vehicle in remote areas. This seems to be a very 
blunt instrument in that if a minister declares an area a remote area, one of the important sanctions that might 
encourage people to pay their infringement notices and the like is being removed. Under the current system, a licence 
suspension order can be cancelled by the registrar under section 20(2) of the Fines, Penalties and Infringement 
Notices Enforcement Act for good reason. Now it will happen almost automatically and the registrar will not be able 
to make a licence suspension order if the offender’s last known address is in a remote area, whatever that might mean.  
There are a lot of elements to this bill and a lot of questions will need to be asked to understand the length, breadth, 
scope and depth of its operations, whether the government has thought this through completely and whether any 
unintended or undesirable consequences will arise from what it proposes. I would also like to have some further 
information on something that was said during the course of the second reading speech by the Attorney General 
in the other place when he introduced the bill, and that is about unpaid infringement notices. He said — 

… I advise the house that the bulk of the amendments in this bill relate to fines enforcement, rather 
than the enforcement of infringement notices. The simple reason for this is that an unpaid infringement 
notice cannot land a person in jail. I want to assure the house that I am also committed to looking into 
infringement reform, — 

Given that the Attorney General is watering it down to practically nothing, I am not sure that there is much scope 
for reform in the sense of making it any easier or less inconvenient for people to meet their obligations, but he is 
looking into infringement reform — 

with work on that second tranche of amendments already underway. 

I would like to know what that imports and what additional things we have to look forward to, particularly for 
those authorities that rely on infringement notices to ensure compliance with their legislation, quite apart from the 
increasing practice of local governments using infringement notices for other purposes. 
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On that note—I am aware that there is at least one other speaker—I look forward to the minister’s response in due 
course and indicate that we will not oppose the bill, as was the case in the other chamber. However, we have 
our concerns about not only the questionability of some of the premises on which it is based, but also whether, in 
fact, it will provide a viable fines enforcement regime for not only court ordered fines, but also infringement 
notices. We want to understand the implications of the various proposals in the bill and identify, as far as we can, 
any unforeseen, unintended and undesirable consequences of what the government proposes. I do not think we 
have seen too many bills from the Attorney General that have not had a problem with them somewhere along the 
line. On that note, I conclude my remarks and indicate that we will not be opposing the legislation, although we 
have some amendments on the supplementary notice paper and it may very well be, in the light of developments, 
that there will be some more. 

HON NICK GOIRAN (South Metropolitan) [2.48 pm]: I am pleased to rise to contribute to the second reading 
debate on the Fines, Penalties and Infringement Notices Enforcement Amendment Bill 2019. In the short time that 
I have available, I wish to raise four areas of concern, which I note will be of particular interest to the Minister for 
Regional Development. 

The first concern is the low priority that has been given to this law reform. That is despite the fact that we seem to 
have an increasing raw number of fines. The quantity of fines and penalties in this state should be of concern to 
each and every one of us. In my view, fines and penalties flow from the commission of an offence or crime, or similar. 
The escalation in those numbers in recent years seems to indicate that there is either repeat offending or a failure to 
pay, or both. The latest crime statistics show that in the current financial year, the number of offences against the 
person and family-related offences have exceeded the five-year average, so the number of fines and penalties has, 
no doubt, increased accordingly. 

The important principle here is that imprisonment for any outstanding debt from fines and/or penalties should 
always be a last resort. It is obvious that this bill is an attempt by the government to take a step in that direction, 
in accordance with that principle. However, if that is the case, one needs to ask why this bill has lacked priority by 
this government. Until this week, this bill was the latest Labor languisher. This bill has not been brought on for 
consideration by the chamber on any occasion since 3 December last year—not one. I say that particularly for the 
benefit of the significant number of correspondents who have taken the time to engage with me on this bill over 
the course of this week. I had heard nothing from any correspondent in my region, let alone in this state, or, indeed, 
across the nation, until this week. This bill was introduced by the government on 3 December 2019, and now 
suddenly, out of nowhere, has come an avalanche of emails urging me to support this bill. I think any fair-minded 
person would conclude that this has been an orchestrated campaign, manufactured for the purpose of this sitting 
week. I would have thought that if there was genuine concern about this bill, or, indeed, enthusiasm about its passage, 
I would have received at least one piece of correspondence at some point since 3 December 2019. As it happens, 
I received zero correspondence until this week’s concocted campaign. 

Hon Alannah MacTiernan: Do you think that there are various international issues that may have thwarted the 
intention of the public that we need to do something about this? 

Hon NICK GOIRAN: That interjection by the Minister for Regional Development is very interesting, and I thank 
her for it. I agree with the minister that that would be a motivation for this government to bring this bill on this 
week—I agree. However, the public does not, of course, choose the priority of the legislation in this place. The 
public is not to be blamed for the fact that this bill has been languishing on the notice paper since 3 December 2019. 
The government has to take full—100 per cent—responsibility for that decision. Nobody else is to be blamed. No 
international events are to be blamed. No person in the public is to be blamed. The Minister for Regional Development, 
her colleagues and her government need to take 100 per cent responsibility for the decision that allowed this bill 
to sit on the notice paper since 3 December 2019. I thank the minister for the interjection. I will resist the urge to 
engage with the minister further in her attempt to shield herself from the obvious criticism applicable to this matter 
and move with haste to discuss my second area of concern; that is, in my view, the government has missed an 
opportunity to effect real change with this legislation. 

Clause 6 of this bill contains an amendment that is significantly important to victims of crime. Currently, the 
legislation provides that the Sheriff’s Office in Western Australia has the means to issue a warrant for payment of 
any debt owing to the state from a victim of crime award. The Office of Criminal Injuries Compensation deducts 
the amount owing pursuant to that warrant and pays it to the state. The balance of the compensation award, if any 
is left, is then paid to the victim. The current arrangements occur even when the victim entered into a payment 
arrangement with the Fines Enforcement Registry prior to the award being made. In my view—this is my personal 
view—the amendment at clause 6 is high on the list of ways we can make the system more just and equitable for 
victims of crime, and it has my support. Indeed, in my former profession as a solicitor in this state, who assisted 
many victims of crime obtain awards of compensation, I was extremely concerned when the Office of Criminal 
Injuries Compensation began recovering debts owing to the state as a first charge from awards. I was even more 
concerned when victims’ payment arrangements with the Fines Enforcement Registry were disregarded and, in 
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fact, overridden by this arrangement. I could understand that if a payment arrangement had been breached by the 
victim of crime or no payment arrangement had been entered into, but that was not the case. Even when a victim 
of crime had entered into a payment arrangement, the sheriff’s recovery process would still override that and eat 
into their compensation. This occurred without any consideration of the basis for the unpaid fines, with the distinct 
possibility that they were consequential upon the offence committed against them. I do not think we could say that 
that is fair or just, and I am pleased that clause 6 will put an end to that unfair and unjust practice. 
I have said for many years that Western Australian victims of crime legislation needs improvement in a number 
of areas. After repeated questions from me, this government first announced a review in September 2017 and released 
a discussion paper inviting submissions in June 2018. A year later, in response to further questions from me, the 
government advised that the draft report was with the State Solicitor’s Office for review. In September 2019, the 
government again advised that the draft report was still being reviewed. Thankfully, we are now in possession of 
the final report, dated November 2019, more than two years after the review was first announced. Quite frankly, 
Mr Acting President, the outcome is that the review falls short of the mark. However, on a positive note, it is worth 
considering pages 60 and 61 of the review report. Under the heading “Outstanding fines”, the government’s review 
report states — 

Ms Porter submitted: — 
I pause there to explain to members that the Ms Porter being referred to is the former Chief Assessor of Criminal 
Injuries Compensation and was the chief assessor at the time of this review. It continues — 

When an applicant has a debt to the Fines Enforcement Registry it is necessary for a warrant to be issued 
under section 78 of the Fines, Penalties and Infringement Notices Enforcement Act 1994 before the amount 
can be deducted from a compensation award. It is recommended the Act be amended to enable deduction 
of the full amount of any fine or penalty owed by the applicant without the need for a warrant to be issued 
and whether or not a time-to-pay arrangement is in place. 

On page 61 of this review report, the government’s reviewers state — 
This recommendation is not supported because it could lead to a situation where a victim of crime receives 
no amount of compensation under the Act because their debt is greater than or equal to the compensation 
award. 
Further, the Fines Penalties and Infringement Notices Amendment Bill 2019 was introduced to Parliament 
in October 2019. Clause 6 of that Bill proposes the insertion of a new subsection into section 78 of the 
Fines, Penalties and Infringement Notices Enforcement Act 1994 which prohibits the Sheriff from serving 
a notice under section 78(1) in relation to compensation that is or may become payable under the Act. 

We have heard two parts of the review under the heading “Outstanding fines”: the submission of the then Chief Assessor 
of Criminal Injuries Compensation, and the conclusion by the reviewers, who, quite rightly, categorically dismissed 
the submission of the chief assessor. I congratulate those people involved in the review for coming to that conclusion. 
The reviewers then made recommendation 41 to the government, which states — 

The Act should not be amended to enable deduction of the full amount of any fine or penalty owed by 
the applicant without a warrant issued under section 78 of the Fines, Penalties and Infringement Notices 
Enforcement Act 1994 and whether or not whether or not a time-to-pay arrangement is in place. 

As I say, on a positive note, in that review, which took us more than two years to extract from the government, we 
can see that the reviewers turned their minds to the submission made by the now former chief assessor, and, quite 
correctly, dismissed that submission. They quite correctly did so for the benefit of victims of crime in this state. 
I thank those people involved for that. 
Notwithstanding that, it is regrettable that the review has missed the opportunity to address four other key areas. 
Firstly, what happens to a victim of a sexual assault when the offender is acquitted—that is, the bar of beyond 
reasonable doubt has not been met—yet the facts are that the person was sexually assaulted? What happens in that 
situation? I have voiced my concern ever since the former Labor Attorney General in 2004 callously removed the 
section 15 certificate procedure, which allowed such a victim to be considered for compensation. Here we are, 
16 years on, and the current review has failed to address this long overdue reform. Secondly, why are we trying to 
justify the retention of future treatment compensation as a means for keeping the scheme viable? It should be the 
case that when making the award the victim gets the treatment money awarded and can use it as he or she chooses. 
There is no other compensation scheme in which compensation is retained in such a way. In my view, this practice 
must stop. Thirdly, we continue to see significant errors made by assessors of criminal injuries compensation that 
necessitate rectification by the appeals process, yet victims must pay the costs of appeals. This is the only appeals 
process in which the costs do not follow the event. Indeed, the most recent case of Re Butler [2020] WADC 22, 
on 21 February 2020, highlights this. In that case, the assessor refused the victim any compensation on the basis 
of section 38 of the act—not having done enough to assist the police. When District Court Judge Wallace examined 
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the evidence, it was found that the victim had done enough to satisfy section 38, and the victim was awarded 
$56 000 in compensation. What must be rectified is the right of the victim to receive their costs. Why should the 
victim have to go through the appeals process after an error by the assessor who said that there should be no 
compensation? An outcome was arrived at whereby the District Court said that it was $56 000, yet the victim, who 
had to go through this process through no fault of their own, was left with the burden of the costs associated with 
the appeal. That is unjust and unfair, and, in my view, it must stop. Lastly, the current award maximum of $75 000 
was set as far back as 2004, and 16 years is indeed the longest period in the act’s history without a revision. According 
to the last annual report of the Chief Assessor, the average award was $17 845, and we are told that 94 victims 
received an amount between $50 000 and $75 000 and only 33 victims received over $75 000. Therefore, an increase, 
for example, to $100 000 or whatever the new maximum might be is not a threat to the scheme’s viability, as only 
a small percentage of victims would ever be the beneficiaries of such an increase. 

As I say, I have four areas of concern about the bill before us. Firstly, there is the low priority given to this law reform 
by the government in accordance with the decision to allow this bill to be the latest languisher since 3 December 2019. 
Secondly, the government has missed an opportunity to effect real change, as demonstrated by the report of the 
review of the criminal injuries compensation scheme that I quoted. Thirdly, there is the question of whether this 
bill allows the delegation of legislative power only in appropriate cases. A staggering number of matters in this 
bill of 131 clauses are left to be prescribed at a later date, and I intend to examine those matters when we get into 
Committee of the Whole House. 

I now move swiftly to my fourth area of concern, and that is about the statutory review clauses and, in particular, 
it being left to the executive to determine when they might commence. I note that some commendable effort has 
been made on clause 2 of this bill by the team involved in its preparation. Nevertheless, despite those commendable 
efforts, I note that for entirely inexplicable reasons clause 87 has been left out, and indeed the same applies to 
clause 103. In addition, neither of those statutory review clauses found in this bill at clauses 87 and 103 have the 
enhanced out-of-session provisions the government has said is to be the new standard, and I refer members specifically 
to clause 113 of the Family Violence Legislation Reform Bill 2019. Members might be aware that I have a few 
amendments on the supplementary notice paper, and they will address the points I have raised. They will ensure 
that there will be two statutory reviews rather than one, they will commence after assent rather than at the whim of 
the government on proclamation and they will have the enhanced out-of-session provisions. In conclusion, I think 
there was an opportunity here to introduce law reform for victims of crime that would have been meaningful and 
effective. I think it is a shame that the government has wasted this opportunity. 

HON SUE ELLERY (South Metropolitan — Leader of the House) [3.09 pm] — in reply: I thank members for 
their contributions to the second reading debate. It was indeed very pleasing to see the amount of support from the 
crossbench, the Nationals WA and the Greens for the Fines, Penalties and Infringement Notices Enforcement 
Amendment Bill now before us. The Liberal Party has expressed its view that it will not oppose the legislation, 
and I will come to its contribution in a moment. 

I will go to the issues raised by those who have contributed to the debate so far. Hon Jacqui Boydell expressed 
the Nationals’ strong support for the bill and asked a couple of questions, including how the remote areas will be 
defined. Regulations will allow for particular areas of the state to be designated as remote. The Department of 
Justice is in the process of undertaking consultation with key stakeholders, including Legal Aid WA and the 
Aboriginal Legal Service of Western Australia and other government agencies in the development of regulations 
to designate remote areas of the state. The bill provides that no part of the metropolitan area in the Planning and 
Development Act 2005 can be designated as remote. Broadly speaking, the metropolitan region extends from 
Singleton in the south to Yanchep in the north. I have a map that I am happy to table for members, so I will table 
it. It is described as “Metropolitan Region Scheme: Perth Western Australia”, published by the Western Australian 
Planning Commission. 

[See paper 3941.] 

Hon SUE ELLERY: The government will look also to the Australian Bureau of Statistics and its five-tiered 
remoteness structure, which breaks suburbs into five categories of remoteness, ranging from “major city” to “very 
remote”. The ABS remoteness structure is used in the WA statute book, in the Education and Care Services National 
Regulations 2012 and the Medicines and Poisons Regulations 2016. The ABS remoteness structure is also referred 
to in Queensland’s fines enforcement legislation in the context of determining a remote area for participation in 
particular work and development activities. 

Hon Jacqui Boydell also asked how people in regional areas will be able to access services under the work and 
development permit scheme. Legal Aid WA and the Aboriginal Legal Service are in the process of identifying 
appropriate sponsors for the work and development permit scheme, and have already contacted a large number of 
potential sponsors in regional and remote areas. Those conversations are ongoing, so I am not in a position to table 
a list of the organisations, but there is a significant amount of interest. The government has tasked Legal Aid WA 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4013941ca908757e0a7d31e94825858500096c8b/$file/tp-3941.pdf
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and the Aboriginal Legal Service to do this work specifically because of their reach into rural and remote areas, 
and their relationships with non-government organisations in those areas. The honourable member also asked 
whether the garnishee provisions apply to Centrelink payments, and indicated her support for the provisions having 
that reach. Garnishment of welfare payments is a matter for the commonwealth, as the commonwealth legislation 
provides those welfare benefits. The state is having ongoing discussions with the commonwealth about possible 
commonwealth reforms in this area. The bill will enhance information-sharing provisions to facilitate cooperation 
by the state and commonwealth in this respect. It is already common practice for the Fines Enforcement Registry 
to enter into voluntary repayment arrangements through Centrepay, which allows people in receipt of Centrelink 
payments to voluntarily repay their infringements and fines through instalments. 

Hon Jacqui Boydell also asked whether the government intends to keep statistics on the impact of these laws on 
the prison population and individuals who access the work and development permit scheme. Hon Alison Xamon 
asked a similar question, and Hon Michael Mischin asked a series of questions about how the impact of the bill 
would be monitored and what measurements would be used for success. The government will be closely monitoring 
the impact of these reforms. The bill includes two statutory review provisions. I note that there are some amendments 
on the supplementary notice paper in the name of Hon Nick Goiran that touch on the review provisions, particularly 
when the clock, if you like, for those reviews would start. I will give members some more information on the 
review provisions now; obviously, we will also discuss them when we are in committee. 

The first review provision is at proposed section 109A. It requires a review of the substantive provisions of the 
bill, which are part 2, divisions 2 and 3, and part 3. This means a review of the operation and effectiveness of all 
the amendments made to the parent act by the bill other than the new work and development permit scheme, which 
is inserted by part 2, division 4 and will commence and be reviewed separately by virtue of proposed section 109B, 
which is inserted by clause 103. Evaluation of the amendments will include consideration of the following factors: 
the number of warrants of commitment issued; the number of receptions into prison for fine default alone; the 
number of warrant of commitment inquiries held and orders made at those inquiries; the number of summonses 
and arrest warrants issued to bring defaulters before the court for warrant of commitment inquiries; the number of 
work and development orders completed or breached; the value of fines worked off through work and development 
permits; the proportion of people who successfully satisfy their fines through work and development permits; the 
number of permits approved; the value of fines and infringements recovered through garnishee orders; the 
evaluation of success rates for enforcement actions; and the percentage of fines and infringements satisfied within 
12 months. 

The project team working on the work and development permit scheme will undertake monthly reviews of the 
implementation progress, including its uptake. A governance group has also been established, which will meet on 
a regular basis to monitor the project. 

I want to thank Hon Colin Tincknell and Hon Robin Scott for their contributions and enthusiastic support for the 
bill. I note Hon Colin Tincknell’s comments about the importance of improving outcomes for Aboriginal people 
and his recognition that this bill will assist in this. I note that Hon Colin Tincknell shared with the house that this was 
one of the matters he raised with the Minister for Aboriginal affairs, Hon Ben Wyatt, when Hon Colin Tincknell 
was first elected to this place. I also thank Hon Robin Scott for his contribution and support for the bill and the 
description he gave to the house of the real impact of not having laws like this in place that he has observed in 
Kalgoorlie and Boulder in particular. 

I thank Hon Alison Xamon for her support, on behalf of the Greens, for this important — 

Hon Alison Xamon: Emphatic support. 

Hon SUE ELLERY: As she describes, her emphatic support for this bill. She asked a series of questions and I am 
happy to provide answers to those. The honourable member asked for confirmation of the meaning of hardship. 
The bill seeks to insert a new section 4A, “Hardship”, which sets out a list of six matters that constitute hardship. 
These are that a person is experiencing financial hardship, has been or might be subjected or exposed to family or 
domestic violence, has a mental illness, has a disability, is homeless or is experiencing alcohol or other drug use 
problems. The consideration of hardship is relevant to assessing an offender’s eligibility to undertake a work and 
development permit and, critically, is a key consideration for anyone performing a function under the act in the 
context of imprisonment as an enforcement measure. The bill has been drafted to provide that “hardship” is not an 
exhaustive list. This will allow the registry and anyone performing a function under the act to consider other personal 
circumstances that might constitute hardship. This could include family responsibilities that make it impossible 
to complete a work and development order but do not fall within the family violence criterion, such as being in 
a particular carer role. The honourable member also sought confirmation that comprehensive guidelines would be 
developed to support the work and development permit scheme consistent with the approach taken in New South 
Wales and Victoria, and I confirm that yes, that is the intention. 
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New section 46L, which is inserted by clause 95 of the bill, goes into detail about what those guidelines will address, 
such as provisions for how to assess whether an offender is eligible for a permit, the application of the prescribed 
rates applicable to each kind of activity, and guidance around the application process and getting approved as 
a sponsor. New section 46L also provides that any guidelines made by the minister must be published, and new 
section 46M provides that they must be taken into account. 

The honourable member, Alison Xamon, noted that she would like to see more open days. Certainly, COVID-19 
has presented some challenges and restrictions on travelling broadly around the state, but the department intends 
to recommence open days as soon as possible. In addition, the department is considering opportunities to expand 
on this successful initiative. 

The honourable member also sought more information on what the protected amount for garnishee orders is likely 
to be, noting that it would be prescribed in the regulations. The exact figure will be subject to consultation with 
key stakeholders, but the government also intends to look to other jurisdictions that already have similar provisions 
in place. Approaches to determining the protected amount vary across Australia. Generally speaking, the protected 
amount is somewhere in the range of $370 to $440. The precise amount and how it is to be calculated is subject 
to consultation, but the Attorney General is keen to ensure that the WA protected amount is at least on par with 
other jurisdictions. 

The honourable member also spoke about the proposed staged commencement of various parts of the bill, and sought 
clarity on when the work and development permit scheme might be in a position to commence. The government 
hopes to be in a position to commence the entire bill within the next 12 months, but, of course, that is subject to 
external factors, including the drafting of the regulations and the development of the IT infrastructure to support 
the scheme. Certainly, there is a strong intention to commence as soon as possible while ensuring that all the 
scaffolding that is required to support the work and development permit scheme is robust and in place, and we are 
currently working hard to achieve that. 

Hon Alison Xamon queried whether there was sufficient capacity in existing programs to meet the anticipated 
demand from the work and development permit scheme and whether there would be an additional investment. In 
the last couple of years, the McGowan government has provided an additional $130 million to the community services 
sector, and it has most recently announced a further investment of $46 million for mental health and alcohol and 
other drugs services. 

The honourable member sought clarity on whether offenders can seek time-to-pay arrangements as soon as the 
fine has been imposed—so before they leave the court. That is correct for the majority of fines imposed and is already 
the case in the current act. However, the bill takes the opportunity to restructure part 4 of the Fines, Penalties and 
Infringement Notices Enforcement Act in relation to fines that are taken to be registered at the time they are imposed 
to make it clearer. There are some fines that are not taken to be registered immediately. In practice, these are generally 
fines imposed by the commonwealth or fines for which the recovered funds are credited to specific accounts instead 
of the consolidated fund. Those kinds of fines are registered at the request of the prosecuting authority themselves, 
as opposed to the automatic registration of most fines.  

Hon Alison Xamon also sought a time frame for infringement reform. Hon Michael Mischin also asked about this. 
The Department of Justice has commenced work to examine enforcement of infringement notices and to make 
recommendations, although this work was put on hold to enable the department to address matters linked to 
COVID-19. In light of this, the department is unable to provide a time line now. There are more than 150 prosecuting 
agencies, so significant consultation is necessary for that work to be meaningful. 

Hon Alison Xamon also asked about the possibility of expanding the work and development permits to infringements. 
The priority of the bill before us is to reduce imprisonment for fine default. Infringements cannot lead directly to 
imprisonment. For that reason, work and development permits are restricted to fines. The work and development 
permit regime will be new for Western Australia. We really do need to bed it down and evaluate it carefully prior 
to considering any expansion. A significantly higher number of infringements than fines are issued, so any expansion 
to infringements would be considerable. 

The honourable member asked whether the government considered establishing a hardship review board or other 
avenue of appeal. We considered this possibility but, in the interests of achieving the policy goals of the bill, we 
determined not to establish such a board or avenue of appeal. The safeguards that the bill will introduce are significant. 
The government was also aware of the need to ensure that a fines enforcement regime was as efficient as possible. 
All the registrars’ decisions must be in accordance with the act and, in many areas of the legislation, specific 
considerations must be taken into account. 

I turn to the contribution made by Hon Michael Mischin. The honourable member asked what was the long-term 
objective of the bill and whether the government is essentially removing the deterrent from offending with this 
bill. He made several points about the aim of the criminal justice system being about community safety. If I can 
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paraphrase, he expressed some concern that the provisions of the bill and the policy of the bill in some way 
diminish the rights of those who have been offended against and also diminish the integrity—to use my word—of 
the criminal justice system. I do not think the honourable member took account of the fact that the criminal justice 
system does so much more than keep a community safe; of course, at its core, the reason it exists and why it was 
created is to keep the community safe, but it does much more than that. All members who contributed to the debate 
noted the disproportionately negative effect of the social consequences that these elements of the existing criminal 
justice system had on Aboriginal people in particular. 

The possibility of imprisonment for fine default is and remains a deterrent from not paying a fine. This is in addition 
to the range of enforcement actions already available to the registrar and the sheriff. It is important to distinguish 
between the offending that leads to the imposition of the fine and the enforcement of that fine. At the time of 
sentencing, the court considers the appropriate sentence to impose and elects to impose a fine. The court does not 
impose imprisonment or any alternative sentences that are below imprisonment on the sentencing hierarchy. 
A threshold decision is already made by the court that imprisonment for the offence is not required. Under the 
current regime, imprisonment can be actioned several years later without any court process. Ultimately, the policy 
of the bill ensures that those who cannot afford to pay and cannot perform a work and development order are not 
imprisoned for fine default alone. The policy is achieved by the introduction of the statutory principles, the concept 
of hardship and the work and development permit scheme. All of these are geared towards ensuring those people 
who cannot afford to pay are not imprisoned for fine default alone. 

To balance this, the bill introduces new garnishee orders to allow the Sheriff’s Office, wherever possible, to directly 
access a debtor’s bank account or salary and compulsorily take the moneys owed. This is a new enforcement option 
that will make it easier to recover debt from those people who can afford to pay. For those who can afford to pay 
but refuse to, the ultimate sanction of imprisonment remains through the new warrant of commitment inquiry, 
which allows a warrant of commitment to be issued by the court. 

Hon Michael Mischin raised questions about what will deter the cohort of people who cannot afford to pay fines, 
given the statutory principles will operate to all but prevent them from being imprisoned for fine default alone if they 
are considered to be experiencing hardship. It is important to note, as the honourable member did, that imprisonment 
has not proven much of a deterrent for this cohort to begin with and it is not helping the state to recoup the moneys 
either. The government hopes to target that cohort with the work and development permit scheme, which permits 
a range of approved activities including potentially therapeutic activities that may address the offending behaviour 
that brought them into contact with the justice system to begin with. 

In support of his concerns about the potential for the policy of this bill to diminish the integrity of the criminal justice 
system, Hon Michael Mischin chose to seek to explore the reasons behind the fines that were imposed on Ms Dhu. 
With the greatest respect, honourable member, I think in the current environment that that was a really poor choice. 
The current environment is that 17 days ago, on 25 May, the whole world witnessed a police officer keeping his knee 
on the neck of a black man for eight minutes and 46 seconds; a man who was already handcuffed while facedown 
on a road and crying out that he could not breathe. The other element of the context that I think makes the member’s 
comments perhaps insensitive — 

Hon Michael Mischin: You made it the policy of the bill. 

Hon SUE ELLERY: Honourable member, I listened to everything you said, although I found it quite disturbing. 
I listened to everything the member said in silence. 

The other context that I think we have to take note of—not because it should change the member’s position on his 
right to query the content of the bill and to ask about the technical application of its elements, but because it is 
important to be sensitive to what Ms Dhu’s family has already been through—is that Ms Dhu’s family had to beg 
and campaign to get a coronial inquiry. 

Hon Michael Mischin: No, they did not. 

Hon SUE ELLERY: It took them a long time to get justice. Part of the justice they got was the recommendation 
in the coroner’s report around an element of the policy of this bill. This bill gives effect to one of the key 
recommendations of the coroner’s report. The part of the honourable member’s argument that wanted me to 
canvass the details of the warrants against Ms Dhu to essentially assist his argument that this potentially diminishes 
the criminal justice system was a poor choice and was disappointing in the current context. 

Hon Michael Mischin: Are you going to tweet about it? 

Hon SUE ELLERY: I will if the honourable member is inviting me to because it will not reflect well on him! 

The point I make is this: I think that the former Attorney General, the lead speaker of the once mighty Liberal Party, 
is tone deaf when he tries to question and focus the debate about this legislation on the nature of the offences that led 
to the warrants that led to Ms Dhu’s arrest that ultimately led to her death. The honourable member can act on that or 
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not, he can take that on board or not, but it is disappointing that he would reduce the argument about what is actually 
a really good piece of legislation to that. That is the honourable member’s choice to make, and he has chosen it. 

Several members interjected. 

The ACTING PRESIDENT: Order! 

Hon SUE ELLERY: This is the second reading response, which is a direct response to the comments made by 
the honourable member. He raised them and I am responding to them. 

Hon Peter Collier: Five times. 

Hon SUE ELLERY: We will make it six, if the Leader of the Opposition wants. 

Hon Peter Collier interjected. 

The ACTING PRESIDENT: Order, members! Only the Leader of the House has the call and I will hear the 
Leader of the House in silence. 

Hon SUE ELLERY: Thank you. This is a really important piece of legislation. 

Hon Peter Collier: We’re aware of that. 

Hon SUE ELLERY: When the member is done, I will start again. 

Hon Peter Collier: Mind you, what you’re saying defends it. 

Hon SUE ELLERY: I guess that is the difference between you and me. 

Hon Peter Collier: Yes, I know. You’re so self-righteous! Just get on with it. 

Hon SUE ELLERY: Goodness me, Mr Acting President. I would ask that you perhaps remind the Leader of the 
Opposition that — 

Hon Peter Collier: What? 

Hon SUE ELLERY: I would ask that he remind you when you have been asked not to interject, not to interject. 

The ACTING PRESIDENT (Hon Martin Aldridge): Order, members! I think we will be in a position to expedite 
debate if we allow the Leader of the House to continue and complete her second reading reply in the same way 
that the Leader of the House listened to other members during the course of the second reading debate. 

Hon SUE ELLERY: I had made the point in direct response to the comments by the former Attorney General, 
the lead speaker on behalf of the Liberal Party. I go back to some of the issues that he raised around questioning the 
policy against imprisonment for fine default alone, and that it has the potential to, I guess, diminish the integrity of 
the criminal justice system. There is an economic argument against it as well, and he canvassed that in his comments. 
The state is expending daily at least $490 on each fine defaulter in prison. That may be reason in itself, but it is 
not the prime driver of the legislation before us today. The honourable member asked where the recovery measure 
is in the bill. The existing recovery measures remain in the bill with the addition of safeguards. Further, the bill 
introduces garnishee orders, which other members have spoken to. The garnishee provisions will give the sheriff 
the power to go straight to an employer or bank, or directly take the moneys owed for a fine or infringement. This 
is a key recovery measure that gives the sheriff direct access to the debtor’s money, and it has been introduced in 
other jurisdictions as well. 

The honourable member suggested that fine expiation orders are effectively a get-out-of-jail-free card. It is important 
to remember that there will be no right to, or guarantee of, a fine expiation order. A person in custody must apply 
for such an order under new section 52F, inserted by clause 56 of the bill. The registrar must be satisfied that the 
offender does not have the means to pay, or property to seize or sell, and will not gain that capacity within a reasonable 
time after leaving custody. The honourable member asked what impetus there is to pay an infringement notice under 
the bill. Enforcement warrants remain accessible to enforce infringement notices with the additional enforcement 
mechanism of a garnishee order, alongside seizing and selling property. In the example that the honourable member 
gave about a hoon, an enforcement warrant could be issued to seize and sell the car. 

The statutory principles regarding hardship do not apply to infringement notices, as they are directed at the practice 
of imprisonment for fine default. The honourable member suggested that there would be a significant delay 
between the offence being committed and a person receiving counselling under a permit. It is to be acknowledged 
that there are significant delays in the current fines enforcement system, and I have already canvassed the disconnect 
between conduct and sanction. The Department of Justice anticipates that with the enhanced information-sharing 
measures, which will make it easier to find the last known address of a debtor, improved provisions regarding 
time-to-pay arrangements and work and development orders will reduce delays. In any event, work and development 
permits are not a delayed enforcement option; they are accessible as soon as the fine is issued. This is a deliberate 
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choice by the government to ensure that offenders experiencing hardship are afforded an opportunity to apply for 
a work and development permit and avoid incurring enforcement fees. 

The bill imposes a number of obligations on approved sponsors. These obligations include assessing an offender’s 
eligibility for a work and development permit; applying to the registry on an offender’s behalf; providing evidence 
and supporting documentation; and supervising the offender’s completion of the approved activity. In the 
performance of these functions, approved sponsors must have regard to both regulations and guidelines. 
Regulations will be drafted to specify the expiation rates for approved activities under work and development 
permits, as well as recording record keeping requirements. The bill also amends section 108 of the Fines, Penalties 
and Infringement Notices Enforcement Act 1994, the general regulation power, to allow offences against the 
regulations to be prescribed, with penalties of up to $5 000. The government’s intention is to prescribe offences 
for approved sponsors. These offences are likely to include the provision of false or misleading information 
in a work and development permit application or eligibility assessment. Sponsors are approved by the chief 
executive officer of the Fines Enforcement Registry and the director general of the Department of Justice. 
The CEO can revoke a sponsor’s approval at any time. It is also important to remember that Legal Aid will 
be working closely with the registry and the approved sponsors to deliver the work and development 
permit scheme. 

In developing that ongoing relationship with sponsors, Legal Aid will be well positioned to act as a conduit between 
sponsors and the registry to identify improvements that can be made to how the scheme operates in practice. Of 
course, the bill also includes a statutory review clause just for the work and development permits scheme; these 
kinds of issues will be canvassed in that review. The honourable member also raised a number of points about the 
impact of the reforms, and I have spoken about those already. 

I turn now to the contribution by Hon Nick Goiran. I take note of the comments he made about the review of the 
Criminal Injuries Compensation Act. There are some amendments on the supplementary notice paper that we will 
deal with during Committee of the Whole. I am sure the honourable member will ask some questions during 
Committee of the Whole about how the government will manage his concerns about the regulation-making power 
in this bill. 

With those comments, I thank members for their contributions and I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chair of Committees (Hon Martin Aldridge) in the chair; Hon Sue Ellery (Leader of the House) in 
charge of the bill. 

Clause 1: Short title — 

Hon MICHAEL MISCHIN: Just picking up on the Leader of the House’s comments regarding the Ms Dhu case, 
she seemed to think it inappropriate for me to raise her history. Is that correct? 

Hon SUE ELLERY: I am not going to repeat the reply I just gave. I was concerned that the member seemed to 
want us to go over the nature of the offences to make the point that the victims, if you like, were not going to get 
justice under this system. That is how I interpreted the point that the member made.  

Hon MICHAEL MISCHIN: It was not the intention. I remind the Leader of the House, regarding the sensitivities 
of this matter, that she spent a paragraph of her second reading speech saying just about what I just said. She stated — 

We are all aware of the death of Ms Dhu in Port Hedland in August 2014. Ms Dhu was arrested on 
a warrant of commitment for unpaid fines. In Ms Dhu’s case, her fines totalled approximately $3 622 and 
she was required to spend four days in prison to expiate the largest fine, at the rate of $250 per day. 
While in custody, Ms Dhu experienced medical complications from injuries sustained in an earlier 
domestic violence incident. Tragically, Ms Dhu died a few days later on arrival at the health service. In 
2016, the State Coroner handed down her findings from the inquest into Ms Dhu’s death. The coroner 
recommended that imprisonment for fine default be subject to a hearing determined by a magistrate in 
the Magistrates Court. 

But the Leader of the House thinks that those who have a misunderstanding of the circumstances should be allowed 
to have that misunderstanding and it not be clarified because she would get upset about it in this place. 

Hon SUE ELLERY: The point I was trying to make was in the context of the member’s argument that there was 
a concern that the policy of this bill could have the effect of diminishing the integrity of the criminal justice system. 
To do that and to rely upon the circumstances of the warrants issued against Ms Dhu, I take to be insensitive. 
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I have made that point. I am not sure that repeating that assists the progress of the bill through Committee of 
the Whole. 

Hon MICHAEL MISCHIN: Likewise, does the Leader of the House not think it is insensitive to say to the public 
and this place that her family had to beg to get a coronial inquiry? 

The DEPUTY CHAIR: Before I give the next speaker the call, I have allowed some latitude here for 
Hon Michael Mischin to respond to the Leader of the House’s second reading reply at clause 1. However, the specific 
purpose of debate on clause 1 is to allow members to range over the clauses of the bill, foreshadow amendments 
and indicate, consistent with the policy of the bill, how its form or content may be improved. I ask that members 
continue with questions and contributions that are consistent with the clause 1 debate. 

Hon MICHAEL MISCHIN: I seek to make this point on what the Leader of the House said and the caution with 
which members of this house need to treat it. She said that the family had to beg to get a coronial inquiry. That is 
an absolute nonsense and misleading the house because a coronial inquiry is always held as a matter of law into 
any death in custody. No begging is required, Leader of the House. If that is the level to which the Leader of the 
House is going to deal with a matter of this nature, just to score a cheap point and mislead this house in the process, 
then she needs to think again about her approach to this legislation. I know that it is a sensitive matter for the 
Leader of the House when she is caught out misleading this house, but she has done so, and for her own purposes. 
I do not expect that she will correct her comment—she rarely does. 

Getting back to the way that this bill is going to operate, has a costing been undertaken on how expensive this 
scheme will be and how much money will be saved when it is fully implemented? 

Hon SUE ELLERY: I am not in a position to give Hon Michael Mischin a comparator so I cannot give him a cost 
for that. I give the member an undertaking—I do not have the information here today—to try to find the costings 
of the various elements of the rollout of the provisions to date. That will not be everything because not all of it has 
been costed, or is still subject to budget consideration, but it will include some elements of the costing, including, 
perhaps, what has already been provided to Legal Aid WA and some stuff around IT costs. I will see whether we 
can provide any further information. 

Hon MICHAEL MISCHIN: Presumably, as part of the cabinet process, some investigation of the resources that 
will be necessary to implement each element of this scheme would have been prepared and also some indication 
given to Treasury, or by Treasury, about the amounts that will be saved. We are told, for example, that it is outrageous 
that $8.5 million a year is spent or claimed to be spent on imprisoning fine defaulters. We are told that all those will 
be cancelled in due course and that that will not happen anymore. Will we see $8.5 million less in the department 
of corrective services’ budget or will it be applied to other resources in the corrective services system to accommodate 
the new scheme? Can the minister give us any indication of how the elements will stack-up and whether this 
system will be cheaper or more expensive than what is currently in place? 

Hon SUE ELLERY: As I said, I am not in a position to give the member information about comparative costings 
because that information has not been collated; I think that is the appropriate term to use. That was not the driver 
of the policy of the bill. What I can give the member—I undertake to give it to him when the chamber next considers 
this bill—is what financial elements are already available in the various elements of the rollout. 

Hon MICHAEL MISCHIN: Is the minister able to give us any idea whether any additional government personnel 
will be required to administer this scheme; and, if so, what sort of personnel? 

Hon SUE ELLERY: Yes, I can. The full-time equivalent count, for example, is part of the information about the 
rollout of the various phases that I can provide to the member when we next deal with this matter. 

Clause put and passed. 

Clause 2: Commencement — 

Hon NICK GOIRAN: I move — 

Page 2, lines 9 to 12 — To delete the lines and substitute — 

(b) Part 2 — on the day after assent day, but only the following provisions — 

(i) Divisions 1 and 2; 

(ii) Division 3 (but only section 87); 

(iii) Division 4 (but only section 103); 

(c) sections 9 to 86, 88 and 89 and Part 3 — on a day fixed by proclamation; 
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Hon SUE ELLERY: The government does not support this amendment. The effect of it is that the statutory review 
provisions inserted at clauses 87 and 103 will commence operation the day after royal assent, prior to the 
commencement of the operative provisions to which they relate. Although the government has every intention of 
commencing the entire bill as soon as it is practically able to do so, the commencement of divisions 3 and 4 of 
part 2 is also dependent on the development of extensive regulations to support the bill. Those regulations will 
take some time to draft. Division 3 of part 2 contains the bulk of the amendments proposed by the bill. That 
includes the introduction of the statutory principles, the restriction on licence suspension orders in remote areas, 
the introduction of garnishee orders, and a new warrant of commitment inquiry process, and regulations are required 
for matters including prescribing a remote area and a protected amount for a garnishee order. Division 4 of part 2 
relates entirely to the new work and development permit provisions, and again regulations are required to support 
those. For example, regulations will prescribe the expiation rates for approved activities and record-keeping 
requirements for sponsors, and the Attorney General has signalled a committee to consult with stakeholders in the 
development of those. 

We have already signalled our clear intention to conduct a review of the operation and effectiveness of the 
amendments by the inclusion of two statutory review provisions. The intention of those provisions will be undermined 
if the clock will start before the amendments start, as that will reduce the period of operation of the provisions 
before the review would need to be commenced. 

Hon NICK GOIRAN: Just when I thought that we might be able to make progress and speedily go past clause 2, 
the government has decided to dig in, so we need to explain why we need the amendment standing in my name at 
2/2 that is currently before the chamber. The amendment will do only one thing—that is, make sure that this 
Parliament decides when the statutory review clause will commence, and not leave that to the government for 
proclamation. We have had this debate on multiple bills over the course of this Parliament, and routinely this 
Parliament—the Legislative Council—has said to the government, “We will decide when the statutory review 
clause begins, not you.” I honestly thought that I would move this amendment, and the government would presumably 
jump up and say, “That’s maybe not our preference, but there’s nothing in this, so let’s just agree and move on.” 
Instead, the government wants to dig in over this—a debate that we have had multiple times before. There are 
two statutory review clauses in this bill, one at clause 87 and one at clause 103. The question for members to 
consider is: should the government decide whether a statutory review clause will ever come into operation or 
should we decide? I am saying, as I have said before, that we should decide. The government says, “No, no. We 
want to be the determiners of these things. We promise you that we will do this.” 

Hon Stephen Dawson interjected. 

Hon NICK GOIRAN: Hon Stephen Dawson told us at the end of last year that the government would bring in 
a committee in February, at the beginning of this year, and that never happened. Sometimes when this government 
says that it is going to do things, it does not actually happen. 

Several members interjected. 

The DEPUTY CHAIR: Order! 

Hon NICK GOIRAN: It is for this Parliament to determine when a statutory review clause will commence. I am 
saying, as I have said before, that it should start the day after assent. There is no basis for it to simply be left to the 
government to proclaim. It may never proclaim it. It may decide that it never wants to do that. I specifically draw — 

Several members interjected. 

Hon NICK GOIRAN: It is ludicrous that we have to have the debate; I agree. 

Hon Alannah MacTiernan interjected. 

The DEPUTY CHAIR: Order! 

Hon NICK GOIRAN: I draw to members’ attention that otherwise it will be left to the government to decide 
whether it will proclaim this provision. All this amendment does is state that the review period definitely needs to 
commence. The government might say, as was explained by the minister moments ago, that it would prefer that 
the review clause does not commence until the operative provisions come into effect. That is one argument; 
however, my considered view about this matter is that if we were ever to find that the government does not bring 
in the operative provisions, which I remind government members has happened regularly—even if it is not the 
government’s intention, that might happen—this Parliament should know about it. This Parliament would know 
about it because the statutory review clause would have been determined to have commenced because of our decision 
today and a report will be tabled in a subsequent Parliament stating that the operative provisions were never 
proclaimed and there was nothing to review. Parliament would want to know about that so that the government of the 
day could be asked why it had never proclaimed the provision. No harm whatsoever will be done by agreeing to 
this course of action, which, I might add, should become our routine practice. I seek members’ support for this 
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amendment that will serve to do only one thing—that is, ensure that the provisions in statutory review clauses 87 
and 103 begin on the day after assent. 

Hon SUE ELLERY: There is another amendment on the supplementary notice paper in the name of 
Hon Michael Mischin that the government will not oppose. Although we do not think that Hon Michael Mischin’s 
amendment is necessary—this goes to Hon Nick Goiran’s argument that there would be an objection—it does no 
harm to the bill. Hon Nick Goiran’s amendment could shorten the time frame in which the data will be reviewed, 
so it is not a particularly effective mechanism, and that is why the government will not support it. 

Hon NICK GOIRAN: I accept that argument, but I draw to the minister’s attention that my further amendments 
on the supplementary notice paper ensure that there will be two reviews. There are two statutory review clauses 
and the amendments ensure that there will be two reviews, rather than one, to address exactly the point the minister 
just raised. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Martin Aldridge) casting his vote with the ayes, with 
the following result — 

Ayes (19) 

Hon Martin Aldridge Hon Diane Evers Hon Simon O’Brien Hon Dr Steve Thomas 
Hon Robin Chapple Hon Nick Goiran Hon Robin Scott Hon Colin Tincknell 
Hon Tim Clifford Hon Colin Holt Hon Tjorn Sibma Hon Alison Xamon 
Hon Peter Collier Hon Rick Mazza Hon Charles Smith Hon Ken Baston (Teller) 
Hon Colin de Grussa Hon Michael Mischin Hon Aaron Stonehouse  

 

Noes (10) 

Hon Alanna Clohesy Hon Alannah MacTiernan Hon Samantha Rowe Hon Pierre Yang (Teller) 
Hon Stephen Dawson Hon Kyle McGinn Hon Dr Sally Talbot  
Hon Sue Ellery Hon Martin Pritchard Hon Darren West  

            
Pairs 

Hon Jim Chown Hon Matthew Swinbourn 
Hon Jacqui Boydell Hon Adele Farina 
Hon Donna Faragher Hon Laurie Graham 

Amendment thus passed. 
Hon MICHAEL MISCHIN: I move — 

Page 2, after line 14 — To insert — 
(2) However, if a provision of this Act does not come into operation before the end of the period of 

10 years beginning on the assent day, the provision is repealed on the day after that period ends. 
By way of explanation, to save a little time and for the information of members, I appreciate and thank the government 
for its indication that it will support this amendment. It arises from the principles in the 124th report of the 
Standing Committee on Uniform Legislation and Statutes Review, which was tabled in November last year. It 
considered the number of outstanding statutes on our statute book and, indeed, the countless provisions within the 
statutes that are in force but have not been proclaimed and are not in operation. As a mechanism, which, hopefully, 
will be adopted in the future, it seems proper that the licence that the Parliament gives the government to proclaim 
statutes, or elements of statutes, have a time limit on it, and 10 years seems like a reasonable time limit. If a statute 
is not in operation in part or in whole after 10 years—nowadays that is about two and a half terms of government—
it is not likely to be brought into operation. In any event, one might argue that the policy of it ought to be reviewed 
by the Parliament if a government considers that it ought to be persisted with. Therefore, this is a neat mechanism 
of putting a time limit on provisions. I understand that the government wants to bring all the elements of this reform 
into operation within about 12 months or so. That may be right, but if there happens to be a provision that for one reason 
or another is not operative after 10 years, people will not have to trouble with it and the issue can be reconsidered 
by Parliament in the future if need be, but otherwise it keeps our statute book clear. Therefore, I have moved the 
amendment standing in my name. 
Hon SUE ELLERY: I have already indicated that the government will not oppose this amendment. We do not 
think it is necessary, but we will not oppose it. For the benefit of the chamber there are another four consequential 
amendments and the government will not oppose those. Then I think there are two further amendments that the 
government will also not oppose. 
Hon Nick Goiran: That is all the amendments. 
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Hon SUE ELLERY: We are not opposing any amendments that are left. I was just saying that four of the amendments 
are consequential and two of them are standalone. 
Amendment put and passed. 
Clause, as amended, put and passed.  
Clauses 3 to 5 put and passed. 
Clause 6: Section 78 amended — 
Hon NICK GOIRAN: Clause 6 deals with the amendment of section 78, and there is reference to what will be 
section 78(4), which would read — 

The Sheriff must not serve a notice under subsection (1) in relation to — 
(a) compensation that is or may become payable under the Criminal Injuries Compensation Act 2003; 

or 
(b) money of a kind prescribed by the regulations. 

What kind of money does the government intend to prescribe by regulations? 
Hon SUE ELLERY: I am advised there is no intention to prescribe a particular category of payment that might be 
contemplated by proposed section 78(4)(b); however, what is anticipated and why the government wants flexibility 
is that in the event that there was a redress or other type of payment, the government would like the capacity to have 
it captured by the provisions. We do not have a particular example in mind and we do not intend to give effect to 
those regulations immediately, but it gives flexibility in the event that a future redress-type scheme is introduced. 
Hon NICK GOIRAN: What capacity is there for the sheriff to serve a notice in respect of the National Redress Scheme? 
Hon SUE ELLERY: Those funds are protected under the commonwealth redress act. I am advised that there are 
some practical issues, so sheriffs across Australia have formed a working group to try to work out how they will be 
able to identify, for example, what portion of moneys sitting in a bank account is part of the redress and what portion 
is the person’s own moneys. That is an area that is being worked on now. 
Hon MICHAEL MISCHIN: There is no doubt capacity at the moment to serve notices in respect of awards of 
damages. If that is the case, is that done? 
Hon SUE ELLERY: I am advised yes and yes. 
Hon MICHAEL MISCHIN: Is there capacity to serve a notice in the case of an offender who is awarded costs 
by a court? 
Hon SUE ELLERY: Can I ask the member to repose the question so we can get an answer precisely on that point 
before we have to abandon ship. 
Hon MICHAEL MISCHIN: There are cases, for example, in a prosecution brought by the state when a costs 
award is made in favour of an offender who is acquitted. Has the sheriff capacity to serve a notice in respect of 
that costs award, and does he do so? 
Committee interrupted, pursuant to standing orders. 
[Continued on page 3562.] 

Sitting suspended from 4.15 to 4.30 pm 
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